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COVENANT 
TO RESTRICT USE OF PROPERTY 

SEVENTH AND NATOMA SITE 

This Covenant and Agreement ("Covenanttt) is made on the 2-' day of -- 
b , 1996, by Gabriela Apartments Limited ( "Covenantoru ) , who 

. is the owner of record of certain property situated in the c:ity and , 

County of San Francisco, State of California, described in Ikhibit ItAn 
attached hereto and incorporated herein by this reference ('the 
Propertyn) and by the California Department of Toxic Substar.ces 
Control ( "Department l1 ) , with reference to the following fact s : 

A. The Property contains hazardous substances. 

B. Description of Facts. 
B.l The Property was originally wetlands that were filled c!uring the 

1800's by the placement of dune sands and debris. Ele~~~te.3 
concentrations of lead, as well as other metals and orsranic 
compounds, have been identified in fill materials in t1.l~ area. 
Subsurface soil sampling at the Property identified total and 
soluble lead concentrations in shallow soil samples which 
exceeded regulatory levels. 

E . 2  The final removal action that has been implemented at the 
Property, including the covering of contaminated soil aith an 
geomembrane and reinforced concrete foundation, precluc~s the 
possibility of direct human contact with contaminated s ~ i l  and 
prevents the liberation of fugitive dust. The purpose 2 f  this 
removal action was to eliminate any significant risks t3 human 
health or the environment. 

C. Covenantor desires and intends that in order to protect the 
present and future public health and safety and the environment, 
the Property shall be used in such a manner as to avoid potential 
harm to persons or property which may result from any h,izardous 
substances remaining on the Property. 

ARTICLE I 
GENERAL PROVISIONS 

1.1 Provisions to Run With the Land. This Covenant sets f o i t h  
protective provisions, covenants, restrictions, and condition;, 
(collectively referred to as uRestrictionsu), upon and subjec: to 
which the Property and every portion thereof shall be improvel, held, 
used, occupied, leased, sold, hypothecated, encumbered, and/or 
conveyed. Each and all of the Restrictions shall run with th,? land, 



and pass with each and every portion of the Property, thereof. Each 
and all of the Restrictions are imposed upon the entire Property 
unless expressly stated as applicable to a specific portion cf the 
Property. Each and all of the Restrictions are imposed pursuant to 
Sections 2 5 3 5 5 . 5  and 2 5 3 5 6 . 1  o f  the Health and Safety Code and run 
with the land pursuant to Section 2 5 3 5 5 . 5 .  Each and all of the 
Restrictions are enforceable by the Department. 

1 . 2  Concurrence of Owners Presumed. All purchasers, lessee:;, or 
possessors of any portion of the Property shall be deemed 'by their 
purchase, leasing, or possession of such Property, to be in azcord 
with the foregoing and to agree for and among themselves, their heirs, 
successors, and assignees, and the agents, employees, and lessees of 
such owners, heirs, successors, and assignees, that the Restrictions 
as herein established must be adhered to for the benefit of flture 
Owners and Occupants and that their interest in the Property shall be 
subject to the Restrictions contained herein. 

1.3 Incor~oration Into Deeds and Leases. Covenantor desire: and 
covenants that the Restrictions set out herein shall be incor?orated 
by reference in each and all deeds and lesses of any portion ;f the 
Property. 

P-KTICLE I1 
DEFINITIONS 

2 . 1  . "Capu shall mean the protective cover used to isolate 
contaminated soils on the Property from human or environmenta! 
exposure. The Cap has been constructed of an 8 - 1 / 2  inch reinlorced 
concrete slab lying on top of 2 inches of sand over a 1 6  mil 
geomembrane over 4 inches of crushed rock over a geotextile b'irrier 

2 . 2  De~artment. I1Departmentl1 shall mesn the California Environmental 
protection Agency, Department of Toxic Substances Control and shall 
include its successor agencies, if any. 

2 . 3  Im~rovements. llImprovernentsn shall mean all buildings, roads, 
driveways, regradings, and paved parking areas, constructed 0:: placed 
upon any portion of the Property. 

2.4 Occu~ants. "Occupants" shall me+n those persons entitle3 by 
ownership, leasehold, or other legal relationship to the exclllsive 
right to occupy any portion of the Froperty. 

2 . 5  Owner. "OwnerT1 shall mean the Covenantor or its success~rs in 
interest, including heirs, and assigns who hold title to all or any 
portion of the Property. 



GOS 3611 
ARTICLE I11 

DEVELOPMENT, USE, AND CONVEYANCE OF THE PROPERTY 

3.1 Restriction on Use. Covenantor promises to restrict the u;;e of 
the Property as follows: 
3.1.1 The use of the Property is restricted to the developrent, 

construction, occupancy and maintenance of the multi-family 
housing units as approved by the Department. No other use 
shall be allowed without the prior approval of the . 
Department. 

3.1.2 The Property shall not be used in such a way that will 
disturb or interfere with the integrity the Cap. 

3.2 Convevance of Pro~erty. The Owner or Owners shzll provide a 
thirty (30) day advance notice to the Department of any sale, lease 
(except residential tenants), or other conveyance of the Property or 
an interest in the Property to a third person. The Department shall 
not, by reasons of the Covenant, have authority to approve, 
disapprove, or otherwise affect any sale, lease, or other convelance 
of the Property except as otherwise provided by law, by administrative 
order, or by reason of this Covenant. 

3.3 Enforcement. Failure of the Owner to comply with any of t'le 
requirements, as set forth in paragraph 3.1 shall be grounds fox the 
Department, by reason of the Covenant, to require that the Ownex 
modify or remove any Improvements constructed in violation of tlat 
paragraph. Violation of the Covenant shall be grounds for the 
Department to file civil and criminal actions against the Owne- as 
provided by law. 

3.4 Notice in Aareements. All Owners and Occupants shall execlte a 
written instrument which shall accompany all purchase, lease, 
sublease, or rental agreements (except for residential tenants) 
relating to the Property. The instrument shall contain the following 
statement: 

"The land described herein contains hazardous substances. Such 
condition renders the land and the owner, lessee, or other 
possessor of the land subject to requirements, restriction;, 
provisions, and liabilities contained in Chapter 6.5 and Clapter 
6.8 of Division 20 of the Health and Safety Code. This stitement 
is not a declaration that a hazard exists." 

ARTICLE IV 
VARIANCE AND TERMINATION 

4.1 Variance. Any Owner or, with the Owner's consent, any 0cc.lpant 



of the Property or any portion thereof may apply to the Department for 
a written variance from che provisions of this Covenant. Such 
application shall be made in accordance with Health and Safety Code 
section 25233. 

4 . 2  Termination. Any Owner or, with the Owner's consent, ail Occupant 
of the Property or a portion thereof may apply to the Departrrent for 
termination of the Restrictions as they apply to all or any  ort ti on of 
the Property. Such application shall be made in-accordance bith 
Health and Safety Code section 25234. 

4.3 Term. Unless terminated in accordance with paragraph 4 2 above, 
by law or otherwise, this Covenant shall continue in effect in 
perpetuity. 

ARTICLE V 
MI SCELLFNEOUS 

5.1 No Dedication Intended. Nothing set forth herein shall be 
construed to be a gift or dedication, or offer of a gift or 
dedication, of the Property or any portion thereof to the gearral 
public or for any purpose whatsoever. 

5.2 Notices. Whenever any person gives or serves any notice:, demand, 
or other communication with respect to this Covenant, each suzh 
notice, demand, or other communication shall be in writing ani shd1 
be deemed effective 1) when delivered, if personally deliverej. to the 
person being served or to an officer of a corporate party bei2c served 
or official of a government agency being served, or 2) three (3) 
business days after deposit in the mail if mailed by United States 
mail, postage paid certified, return receipt requested. 

5.3 Partial Invalidity. If any portion of the Restrictions set forth 
herein or terms is determined to be invalid for any reason, t w  

remaining portion shall remain in full force and effect as if such 
portion had not been included herein. 

5.4 Iirticle Headinas. Headings at the beginning of each nunbered 
article of this Covenant are solely for the convenience of th? p- orties 
and are not a part of the Covenant. 

5.5 Recordation. This instrument shall be executed by the (ovenantor 
and by the Department. This instrument shall be recorded by :he 
Covenantor in the County of San Francisco within ten (10) day; of the 
date of execution. 

5.6 References. All references to Code sections include successor 
provisions. 



IN WITNESS WHEREOF, the parties execute this Covenant as of th. date 
set forth above. 

GABRIELA APARTMENTS LIMITED 

Gabriela Apartments Limited 

DEPARTMENT OF TOXIC SUBSTANCES CONTROL 

1 \ j2-zfqk 
Barbara J. Cook, M.E., Chief  at& 
North Coast Clemup Operations Branch 
Site Mitigation Program 
Department of Toxic Substances Control 



STATE OF CALIFORNIA 1 
1 

COUNTY OF SAN FRANCISCO 

personally known to me (or proved to me on the basis of satisl:actory 
evidence) to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they exec:uted the 
same in his/her/their authorized capacity(ies) , and that by 
his/her/their signature(s) on the instrument the pe- 'son ( s )  , 01, the 
entity upon behalf of which the person(s) acted, executed the 
instrument. 



STATE OF CALIFORNIA 

1 
COUNTY OF (u&N&bJ ) 

On this 27 day of A/- I in t:le year 

( 7  q~ , before me MAR'; ANN HARREL, NOTMY NuLlC I 

personally appeared [ ~ ~ R B M A  3. Cae(c , 

P. -me (or proved to me on the basis of satisf;ictory 
evidence) to be the person ( q  1 whose name (s 1 is/a- subscribed t:o the 
within instrument and acknowledged to me that b/she/they exec~~ted the 
same in */her/tW authorized capacitytfcs), and that by 
k/her/th&r signature(p1 on the instrument the person(&, or the 
entity upon behalf of which the person(9) acted, executed the 
instrument. 

WITNESS my hand and official seal. 

Sign- ~ture 
/ 



Covenant to Restrict Land Use 

E x h i b i t  A 

Legal Description 

EEINC A P,5?.TION OF 100 \iL=.A EXCK N 3 .  3 9 4 .  


