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COVENANT TO RESTRICT USE OF PROPERTY
ENVIRONMENTAL RESTRICTION
(Re: Valley Wood Preserving Superfund Site, Stanislaus County, California)

This Covenant and Agreement ("Covenant”) is made by and between Valley Wood
Preserving, Inc. (the "Covenantor”), the current owner of property situated in the County
of Stanislaus, State of Califomia, described in Exhibit A, attached hereto and
incorporated herein by this reference (the "Property”), and the Department of Toxic
Substances Control (the "Department”). Pursuant to Califomia Civil Code section 1471,
the Department has determined that this Covenant is reasonably necessary to protect

present or future human health or safety or the environment as a result of the presence

on the land of hazardous materials as defined in Califomia Health and Safety Code
(“H&SC") section 25260. The Covenantor and the Department, collectively referred to
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as the "Parties," therefore intend that the use of the Property be restricted as set forth in
this Covenant. The Parties further intend that the provisions of this covenant also be for
the benefit of, and be enforceable by, the United States Environmental Protection
Agency ("U.S. EPA") as a third party beneficiary.

ARTICLE |
STATEMENT OF FACTS

1.01. The Property. The Property, totaling approximately 13.1 acres, is more
particularly described and depicted in Exhibit A, attached hereto and incorporated
herein by this reference. The Property is located at 2119 and 2237 South Golden State
Boulevard (formerly U.S. Highway 99) in the unincorporated area of Stanislaus County,
Califomia. The Property is bounded by Golden State Boulevard on the East;
agricultural land and an automotive repair shop to the North; fallow and agricultural land
that is currently zoned by Stanislaus County as "A-2-10" (permitting one residence on
each agricultural parcel of at least 10 acres in size) to the West; and by a poultry farm to
the South. The Property is more specifically described as Stanislaus County Assessor
Parcel Numbers 044-031-004 and 044-031-005. The Property is located within Section
25 of Township 5 South, Range 10 East, relative to the Mount Diablo Base and
Meridian.

1.02. Regulatory Oversight. The Property was the location of a wood treating
plant from 1973 through 1979. In the course of wood treating activities at the Property,
hazardous substances (primarily arsenic and chromium) were released onto the
Property. Beginning in 1979, the Property was the subject of a Remedial Investigation
and remedial actions under the direction of the Department. Beginning in September

1989, the U.S. EPA replaced the Department in the role of the lead agency and began,
in consultation with the Department and the California Regional Water Quality Control
Board, directing the Remedial Investigation and remedial actions at the Site.
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1.03. Hazardous Substances. Hazardous substances, as defined in section
25316, chapter 6.8, division 20 of the H&SC, Section 101(14) of the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended, 42
U.S.C Section 9601(14) (“CERCLA”); and 40 Code of Federal Regulations (“CFR”)
parts 261.3 and 302.4, at levels inappropriate for residential land-uses, remain on

portions of the Property. The hazardous substances of concern are primarily arsenic
and hexavalent chromium, which were detected in the soil and groundwater. These
substances are also hazardous materials as defined in H&SC section 25260.

1.04. Remediation of the Property. The Property is subject to remediation
pursuant to a Record of Decision for the Valley Wood Preserving Superfund site (the
“Site”) issued by the U.S. EPA in September 1991, which was subject to an Explanation
of Significant Differences issued on December 9, 1994 and was amended in September

2003 (collectively these three documents are referred to herein as “the ROD”). Under
the ROD, the U.S. EPA Region IX selected remedial actions for the Site pursuant to
CERCLA. The Department concurred with the ROD for this Site. Pursuant to the ROD,
soil above the water table contaminated with arsenic and/or hexavalent chromium at
levels in excess of the levels specified in Table 2 of the 2003 ROD amendment, were
excavated, and disposed of at an off-site facility. No engineered cap over the backfilled
excavation area is required.

1.05. The ROD provides for a land-use covenant limiting future use of the
Property to industrial/commercial uses only. This Covenant is necessary to preclude
residential use of the Property; provide notice to future occupants of the Property of
U.S. EPA directed remediation activities regarding soil and groundwater on the
Property; provide for the proper future handling and off-site disposal of soil from the
Property, including the requirement for obtaining U.S. EPA’s prior written approval for
the excavation or disturbance of soil located at or below 6 feet below ground surface
and written notice to U.S. EPA prior to any off-site disposal of excavated soil from the

property; restrict use of groundwater; and protect groundwater remedial systems.
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ARTICLE lI
DEFINITIONS

2.01. Department. "Department" means the California Department of Toxic
Substances Control and includes its successor agencies, if any.

2.02. U.S. EPA. "U.S. EPA" means the United States Environmental Protection
Agency and includes its successor agencies, if any.

2.03. Owner. "Owner'’ means the Covenantor, its successors in interest, and
their successors in interest, including heirs and assigns, who at anytime hold title or an
ownership interest to all or any portion of the Property.

2.04. Occupant. "Occupant” means any Owner and any person or entity entitied
by ownership, leasehold, or other legal relationship to the right to occupy any portion of
the Property.

2.05. Remedial Systems. “Remedial Systems” means those systems described
in the ROD and in any future amendments or modifications to the ROD, and which

include without limitation existing groundwater monitoring wells, monitoring systems and
the associated utilities.

ARTICLE il
GENERAL PROVISIONS

3.01. Restrictions to Run with the Land. This Covenant sets forth protective

provisions, covenants, restrictions, and conditions (collectively referred to as
"Restrictions"), subject to which the Property shall be improved, held, used, occupied,
leased, sold, hypothecated, encumbered, and/or conveyed. Each and every Restriction:
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() Runs with the land pursuant to H&SC section 25355.5 (a)(1)(C) and
California Civil Code section 1471,

(®) Inures to the benefit of and passes with each and every portion of the
Property;

(© Is for the benefit of, and is enforceable by the U.S. EPA as a third party
beneficiary and by the Department; and

@ Is imposed upon the entire Property unless expressly stated as applicable
only to a specific portion thereof.

3.02. Binding upon Owners and Occupants. Pursuant to H&SC section
25355.5(a)(1)(C), this Covenant binds all owners of the Property, their heirs, successors
and assignees, and the agents, employees and lessees of the owners, heirs,
successors and assignees. Pursuant to California Civil Code section 1471(b), all
successive owners of the Property are expressly bound hereby for the benefit of the
Department and the U.S. EPA.

3.03. Wiritten Notice of the Presence of Hazardous Substances. Prior to the
sale, lease, assignment, or other transfer of the Property, or any portion thereof, the

owner, lessor, assignor, or other transferor shall give the buyer, lessee, assignee, or
other transferee notice that hazardous substances are located on or beneath the
Property, as required by H&SC section 25359.7.

3.04. Incorporation into Deeds and Leases. The Covenant set forth herein shall
be incorporated by reference in each and all deeds and leases for any portion of the

Property. Further, each Owner or Occupant agrees to include in any instrument
conveying any interest in all or any portion of the Property.

3.05. Conveyance of Property. The Owner shall provide notice to the
Department not later than thirty (30) days after any conveyance of any ownership
interest in the Property (excluding mortgages, liens, and other non-possessory
encumbrances). Such notice shall include the name and address of any new Owner,
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describe the portion of the Property owned by the new Owner and identify the new
Owner as a person to whom notices should be delivered pursuant to section 7.03 of this
Covenant. The Department and the U.S. EPA shall not, by reason of this Covenant,
have authority to approve, disapprove, or otherwise affect proposed conveyance,
except as otherwise provided by law, by administrative order, or by a specific provision
of this Covenant.

3.06 Costs of Administering the Deed Restriction to be paid by the Owner. The
Department has incurred and will in the future incur costs associated with the
administration of this Covenant. The Owner covenants that the Owner shall pay the
Departments costs of administering this Covenant.

ARTICLE IV
RESTRICTIONS

4.01. Prohibited Uses. Future uses of the Property shall be restricted to
industrial and commercial use only, and the Property shall not be used for any of the

following purposes, including but not limited to:

@) A residence, including but not limited to any mobile home or factory built
housing, constructed or installed for use as residential human habitation.

®) A hospital for humans.

©) A public or private school for persons under 21 years of age.

@ A day care center for children.

(e) A long-term care facility for the elderly, handicapped, or infirm.

® Any other purpose involving residential occupancy on a 24-hour basis.

4.02. Regulated Activities. The following activities are subject to the

Restrictions of this Covenant, unless exemption is authorized or obtained as described
in this section:
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The extraction of groundwater from beneath the Property for purposes or
uses other than Site remediation shall not be permitted on the Property
without prior written approval from the U.S. EPA. The existing domestic
well, or a similar replacement, is exempt from this prohibition as long as it
meets federal and state drinking water standards.

All soil located at the Property below ground surface that is brought to the
surface by activities such as grading, excavation, trenching, backfilling,
etc. shall be managed in accordance with all applicable provisions of
federal, state, and local law. Prior to conducting any activity that disturbs
soil on the Property located at or below 6 feet below ground surface,
written approval from U.S. EPA shall be obtained.

U.S. EPA shall be provided at least two weeks written notice prior to any
off-site disposal of excavated soil from the Property. Excavated soil shall
not be used for residential purposes.

The construction of any device or system at the Property which causes the
leaching, injection, or introduction of material that will result in the
migration of arsenic or hexavalent chromium into groundwater at
concentrations in excess of applicable site-specific groundwater cleanup
levels for arsenic and hexavalent chromium shall not be permitted without
prior written approval from the U.S. EPA. The replacement or service of
the existing septic tanks at the Property is exempt from this subsection.

No activity shall be conducted or allowed that interferes with the operation
of the Remedial Systems present at the Property. Remedial Systems
include, but are not limited to, the Groundwater Monitoring System. The
Covenantor specifically agrees that: unless granted prior written approval
of the U.S. EPA, the Owner and/or Occupant shall not interfere with, or
alter, operating Groundwater Remedial Systems on the Property, as those
Remedial Systems are described in the ROD and in any future
amendments or modifications to the ROD, and which include without
limitation existing groundwater monitoring wells, monitoring systems and
the associated utilities
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4.03. Site Access. The US. EPA, the Department, and Valley Wood
Preserving, Inc., including the respective successors and duly authorized
representatives of the aforementioned entities, shall have reasonable right of entry and
access to the Property for inspection, monitoring, and other activities consistent with the
purposes of this Covenant as deemed necessary by the U.S. EPA or the Department in
order to protect the public health or safety or the environment. Nothing in this
instrument shall limit or otherwise effect the right of entry and access of the U.S. EPA,
or authority of the U.S. EPA to take response actions under CERCLA, the National
Contingency Plan (“NCP”), 40 CFR Part 300, or other applicable federal law. Nothing in
this instrument shall limit or otherwise effect the Department's right of entry and access,
or authority to take response actions, under CERCLA: the NCP; Chapter 6.8, Division
20 of the Califomia Health and Safety Code (H&SC); Califomia Civil Code; or other
applicable state law.

ARTICLE V
ENFORCEMENT

501. Enforcement. Failure of the Covenantor, Owner or Occupant to comply
with this Covenant shall be grounds for the Department or the U.S. EPA to require that
the Covenantor, Owner or Occupant modify or remove, as the Department or the U.S.
EPA determines appropriate, any improvements constructed or placed upon any portion
of the Property in violation of the Covenant. Violation of this Covenant shall be grounds
for the Department or the U.S. EPA to file civil or criminal actions, as provided by law.

ARTICLE VI
VARIANCE, TERMINATION, AND TERM

6.01. Variance. The Covenantor, or any other aggrieved person, may apply to
the Department for a written variance from the provisions of this Covenant. Such

application shall be made in accordance with H&SC section 25233. No variance may
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be granted under this paragraph 6.01 without prior review and prior concurrence of the
variance by the U.S. EPA. Any approved variance shall be recorded in the land records
by the person or entity granted the variance.

6.02. Termination. The Covenantor, or any other aggrieved person, may apply
to the Department for a termination of the Restrictions or other terms of this Covenant
as they apply to all or any portion of the Property. Such application shall be made in
accordance with H&SC section 25234. No termination may be granted under this

paragraph 6.02 without prior review and prior written concurrence of the termination by
the U.S. EPA.

6.03. Term. Unless ended in accordance with the Termination paragraph above,
by law, or by the Department in the exercise of its discretion, this Covenant shall
continue in effect in perpetuity.

ARTICLE Vil
MISCELLANEOUS

7.01. No Dedication Intended. The Covenantor entered into this Agreement as
part of a resolution with the Department and the U.S. EPA of its alleged liabilities for the
Property. Nothing set forth in this Covenant shall be construed to be a gift or dedication,
or offer of a gift or dedication, of the Property, or any portion thereof to the general
public or anyone else for any purpose whatsoever. Further, nothing in this Covenant
shall be construed to effect a taking under state or federal law.

7.02. Recordation. The Covenantor shall record this Covenant, with all
referenced Exhibits, in the County of Stanislaus within ten (10) days of receipt of a fully
executed original.

7.03. Notices. Whenever any person gives or serves any Notice ("Notice” as
used herein includes any demand or other communication with respect to this
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Covenant), each such Notice shall be in writing and shall be deemed effective: (1) when
delivered, if personally delivered to the person being served or to an officer of a
corporate party being served, or (2) three (3) business days after deposit in the mail, if
mailed by United States mail, postage paid, certified, return receipt requested:

To the Owner:

If by U.S. Mail:

Valley Wood Preserving
c/o Bob Schmidt

P .O. Box 1805

Turlock, California 95381

If by courier:

Valley Wood Preserving

c/o Bob Schmidt

600 West Glenwood Avenue
Turlock, CA 95380

Notices shall be sent to any new or subsequent Owner(s) as identified to the
Department pursuant to section 3.05 of this Covenant

To the Department:

James L. Tjosvold, P.E., Chief

Northern California-Central Cleanup Operations Branch
Site Mitigation and Brownfields Reuse Program
Department of Toxic Substances Control

8800 Cal Center Drive

Sacramento, Califomia 95826
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To the U.S. EPA:

Elizabeth J. Adams, Chief

Site Cleanup Branch, Superfund Division

U.S. Environmental Protection Agency, Region IX
75 Hawthorne Street

San Francisco, California 94105-3901

Any party may change its address or the individual to whose attention a Notice is to be
sent by giving written Notice in compliance with this paragraph.

7.04. Partial Invalidity. If any portion of the Covenant set forth herein is

determined by a court of competent jurisdiction to be invalid for any reason, the
surviving portions of this Covenant shall remain in full force and effect as if such portion
found invalid had not been included herein.

7.05. Liberal Construction. Any general rule of construction to the contrary
notwithstanding, this instrument shall be liberally construed to effect the purpose of this
instrument and the policy and purpose of CERCLA. If any provision of this instrument is
found to be ambiguous, an interpretation consistent with the purpose of this instrument
that would render the provision valid shall be favored over any interpretation that would
render it invalid.

7.06. Statutory and Regulatory References. All statutory and regulatory

references include successor provisions.

7.07. Inspection and Reporting Requirements. An annual inspection of the

Property and an annual report are required. After the recording of this Covenant, the
annual report shall be provided to the Department and the U.S. EPA by January 15 of
each year by the then current Owner(s) of the Property. The annual report shall
describe how all requirements outlined in this Covenant have been met. The annual
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report, filed under penalty of perjury, shall certify that the Property is being used in a
manner consistent with this Covenant. The annual report shall describe how all the
requirements outlined in this Covenant are being met. The annual report must include
the dates, times, and names of those who conducted and reviewed the annual
inspection. It also shall describe how the observations were performed that were the
basis for the statements and conclusions in the annual report (e.g., drive by, walk in,
etc.). If the observer noted violations, the annual report must detail the steps taken to
return to compliance. If the Owner identifies any violations of this Covenant during the
annual inspections or at any other time, the Owner must within 10 days of identifying the
violation of this Covenant determine the identity of the party in violation, send a letter
advising the party of the violation of this Covenant and demand that the violation cease
immediately. Additionally, copies of any correspondence related to the enforcement of
this Covenant shall be sent to the Department within ten (10) days of its original
transmission.

IN WITNESS WHEREOF, the Parties execute this Covenant.
"Covenantor"

Date: P47 1 12007 By:

Michael Logsdon, President

Valley Wood Preserving, Inc.

"Department”

/

Ny
Date:m/? By: %b&\/‘ J * }le «/?“é*

Jamlés L.}rjosvold, P.E.,/KC‘tﬁef
Northerri California-Central Cleanup Operations Branch

Department of Toxic Substances Control
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STATE OF CALIFORNIA )

COUNTY OF ,J@/mamw’io )

i

On this / 2 day of Om/\/\ﬂ ,intheyear JAOOF
v

before me ,’\/’%/ STl @ ) /Lﬂ g f NG T , personally appeared

7

@ ",p ¢ : 7
ﬁ(l/v) X "\\i" 4.4%/%("%4/5( / >
¢/ U

personally known to me (or-provedtome omrthe basisof satisfactory-evidence) to be the person(s)

whose name(s) is /are subscribed to the within instrument and acknowledged to me that he/she/they
executed the same 1n his/her/their authorized capacity(ies), and that by his/her/their signature(s) on

the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the

instrument.

WITNESS my hand and official seal.

/

g

ey /)
Signature p_#/ /; et Y. N agardigzan s

&
7




"U.S. Environmental Protection Agency" as a Third Party Beneficiary

vete 25 /2007 By? G\ Qb @

Elizabet@ams, Chief—
Site Clea ranch, Superfund Division

U.S. EPA, Region IX
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EXHIBIT A
VALLEY WOOD PRESERVING

That real property composed of the following parcels, situated in the City of Turlock,
County of Stanislaus, State of California described as follows:

PARCEL 1: That portion of Lots 13 and 14 in YOUNGSTOWN COLONY, according to
the Official Map thereof, filed in the office of the Recorder of Stanislaus County,
California, on June 5, 1903 in Volume 1 of Maps, at page 28, more particularly
described as follows: BEGINNING at the Northwest comer of said Lot 13 and running
thence South 0° 30° West along the West line of said Lot 13, a distance of 306.06 feet:
thence South 89° 31’ East 846.3 feet; thence South 4° 12’ East 77.95 feet; thence North
68° 37" East 265.9 feet; thence North 47° 47’ East 152.6 feet to a point on the Easterly
line of Lot 13; thence North 42° 13’ West 249.39 feet, along the Southwesterly line of
State Highway No. 99, to the Northeast comer of said Lot 13; thence continuing on the
same course 97.76 feet to the Northeast comer of the South 1.67 acres of Lot 14 of said
YOUNGSTOWN COLONY; thence North 89° 41' West 976.72 feet to the Northwest
comer of the South 1.67 acres of said Lot 14; thence South 0° 30’ West 72.04 feet to
the point of beginning, containing 9.83 acres.

EXCEPTING THEREFROM that portion over the East side of the above described
property, as conveyed to the State of California, by Deed recorded February 28, 1951,
in Volume 1022 of Official Records, at page 427, as Instrument No. 5052.

PARCEL 2: The North 5.23 acres of the South 6.9 acres of Lot 14 of YOUNGSTOWN
COLONY, as per Map thereof filed June 5, 1903 in Volume 1 of Maps, page 28,
Stanislaus County Records,

EXCEPTING THEREFROM the following described property: BEGINNING at the point
of intersection of the Southerly line of said portion of Lot 14 described in Deed dated
January 11, 1924 with the Southwesterly line of the existing (60 foot wide) State
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Highway, Road X-Sta-4-A; thence from said point of intersection along said Southerly
line, North 89° 32’ West, 179.25 feet; thence North 32° 23’ East 37.36 feet; thence North
42° 05’ 30” West, 319.41 feet to the Northerly line of said portion of Lot 14 described in
Deed dated January 11, 1924; thence along said Northerly line, South 89° 37 East,
130.20 feet to said Southwesterly line of existing State Highway; thence along last said
line, South 42° 05’ 30” East, 362.73 feet to the point of the beginning.

PARCEL 4: All that portion of Lot 13 of the Youngstown Colony, according to the map
thereof, filed in Volume 1 of Maps at page 28, Stanislaus County Records, more
particularly described as follows: Commencing at the Northwest comer of said Lot 13,
thence South 0° 30° West along the West Line of said Lot 13, a distance of 306.06 feet
to the point of the beginning; thence continuing same course South 0°30° West a
distance of 8.62 feet; thence South 89° 31’ East a distance of 847.01 feet; thence North
4° 12" West a distance of 8.65 feet; thence North 89° 31’ West a distance of 846.30 feet
to the point of the beginning.

EXCEPTING THEREFROM that portion of Lot 13 of the Youngstown Colony, according
to the Map thereof, filed in Volume 1 of Maps at page 28, Stanislaus County Records,
more particularly described as follows: Commencing at the Northwest corner of said Lot
13; thence South 0° 30’ West along the west line of said Lot 13, a distance of 306.06
feet; thence South 89° 31’ East, a distance of 846.30 feet; thence South 4° 12’ East, a
distance of 8.65 feet to the point of the beginning; thence continuing same course South
4° 12’ East, a distance of 69.30 feet; thence North 68° 37’ East, a distance of 265.90
feet; thence North 47° 47’ East, a distance of 10.79 feet; thence South 76° 59' 20"
West, a distance of 159.77 feet; thence North 89° 31’ West, a distance of 105.00 feet to
the point of beginning.
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ACKNOWLEDGMENT
= May 11,2007

Qo i Ferw: 4

State of
o ss.
County of \\ Gy T s AR 1w e
7 onfils 1 12U/ beforeme, MIKE McCABE, NOTARY (here Insert name)

Notary Public, personally appeared 7. <lhaed Lo? s Do)’

persono!ly known to me (or proved to me on the basls of satistactory evidence) to be the person(s) whose
name(s) is _[ore subscribed to the within Instrument and acknowledged to me all that he/she/they executed the
same In his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the Instrument the per-
son(s). or the entity upon behaif of which the person(s) acted, executed the Instrument.

WITNESS my hand and officlal secl.

Signature \(Y{\QK&\’VY‘ Geo “"\ﬁﬂf{ %;Jo L1g (atfix seal

PAME Banci g BE NOTayw

a o §
comng" 1M
RERRNCIARY runuocmromh
/Y SAN BERNARDINO COUNTY ¥
B COMIA PP JUNE 2oo/



GOVERNMENT CODE 27361.7

I certify under the penalty of perjury that the notary seal on the document to which this statement
is attached reads as follows:

nameorNotary [ kg Mo Cabe
DATE COMMISSION EXPIRES S uNE 23, 2007

PLACE OF EXECUTION 5 an Dernvarding Coum’h\
|

(.22 07

%& S «2/

(signature and firm name 1if any)

Bob SchamoT

2015-1051L



